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Sovereignty of Bangladesh and China’s ‘One Belt, One Road’ Project

‘Globacolisation’ means colonising through globalisation. It is too early to comment whether China’s BRI is a part of 

globacolisation or not; but as a responsible government of a country like Bangladesh, it should take every initiative to protect 

its sovereignty and national interest. This article discusses about two major issues: sovereignty of Bangladesh and Chinese 

FDI in Bangladesh through BRI. In doing so, it first deals with the initiation of China’s ‘One Belt, One Road’ project in relation 

to Bangladesh as a signatory country. Thereafter, it evaluates the question whether Chinese investment through BRI would 

actually affect the “national sovereignty” of Bangladesh or poses any threat to “Bangladesh’s Sovereignty. Then, it analyses 

relevant provision of the Constitution of Bangladesh, court cases and various international instruments in relation to protecting 

Bangladesh’s sovereignty in BRI. At the end, few there are few recommendations to the Government of Bangladesh for 

consideration on matters of sovereignty.
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Bangladesh and ‘One Belt, One Road’ Project of China

To become a developed country and achieving sustainable development 

goals, the current government of Bangladesh became a signatory in 

order to obtain a better deal for the country. China’s “Belt and Road 

Initiative” (BRI) is a development strategy about building partnerships 

and infrastructure to boost trade among regional countries with the 

creation of infrastructure such as ports, railways and expressways 

including energy and information technology. The future investment 

will flow into the education, food and beverages, recreation, tourism, 

hotel and healthcare sectors. Bangladesh stands out as an attractive 

BRI destination due to an investment environment, which offers various 

opportunities and low levels of risk. In recent years, Bangladesh has 

seen remarkable progress in outward direct investments (ODIs) from 

China. It has been reported that the flow of investment from China to 

Bangladesh is expected to spread into more sectors; many Chinese 

firms are likely to invest in other promising sectors in Bangladesh.

Bangladesh – China – India – Myanmar Corridor 
The Bangladesh–China–India–Myanmar economic corridor – multi-modal connection via combination of 
sea and land transport 
ⓒ DIVERSE+ASIA

Sovereignty of Bangladesh and the Chinese 

Investments in BRI

There should be a raising concern of ‘Bangladesh’s Sovereignty’ about how 

China’s investments would influence the socio-cultural and demographic 

changes in Bangladesh. China’s One Belt, One Road (OBOR) initiative 

has definitely raised some political and economic concerns not just in 

Bangladesh but also throughout the coverage of the scheme globally. While 

it may not be clear at this point in time how and to what extent all these 

huge investment schemes will influence socio-cultural and demographic 

changes in Bangladesh; the impact of mega infrastructural projects on the 

dynamics of socio-cultural and demographic perspective is perhaps best 

reflected by the Chinese investments in Africa. As long as there is a credible 

Bangladeshi component in the participation or ownership of these huge 

development projects, I believe the ‘Bangladesh’s Sovereignty’ issue could 

be protected.

Even though the Government may be confident enough to assure that 

stronger Chinese investments will not taint Bangladesh’s sovereignty, but 

there is anxiety about how China’s investments would influence the wetlands; 

mangroves; ocean creatures that are heritage; damages to the long standing 

fishing business; and the effects on the domestic estate marketplace to meet 

the domestic demands. Critics have cautioned that over-concentration of 

Chinese investments in Bangladesh may turn wrong, given any probable 

disruptions in China’s domestic economy. Moreover, the OBOR has spurred 

much speculation among policy-makers and scholars around the globe. In 

fact, many have dubbed it as China’s own “Marshall Plan”.
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Nonetheless, will Chinese investment actually affect the “national 

sovereignty” of Bangladesh or poses any threat to “Bangladesh’s 

Sovereignty”? The proponents of BRI argue that Chinese investments 

should not be viewed as a racial and international conflict; rather should be 

seen as a positive contribution to resolve the basic necessities. The Chinese 

investments raise aggregate investment demand and upon completion, 

the services or industrial output from the investment project will boost 

the economy’s production capacity and its growth potential. Bangladesh 

can also become a cosmopolitan country and the BRI will help to build 

up the country in this regard. However, since becoming a member of the 

BRI in 2016, both countries have signed twenty-seven agreements for 

investments and loans worth USD 24 billion; but to the best of the author’s 

knowledge, these agreements are not yet disclosed to the public. The 

agreements are not even available on the official Chinese Belt and Road 

Initiative website and Bangladesh government’s website. So right now, it 

is not possible to comment on the matter of Bangladesh’s sovereignty in 

relation to BRI i.e. whether there is any provision in those agreements, which 

could violate the sovereignty of Bangladesh.

In such a case, there should be emphasis that every infrastructure projects 

developed by Chinese investors in BRI should take Bangladesh’s socio-

political culture into account and ensure that ‘Bangladesh’s sovereignty’ 

is protected. To protect the sovereignty, along with the local Chinese 

Chambers of Commerce, the Bangladesh Chambers of Commerce should 

also be involved in every China investment projects; so as to make certain 

that the Chinese government is more conscious about the local needs or 

development goals of Bangladesh.

Bangladeshi children wave national flags at a rally to mark Victory Day in Dhaka, Bangladesh, Friday, Dec. 
16, 2016. 
Source: AP Photo

The Constitution of Bangladesh and Protecting 

Sovereignty from Chinese Investments

Furthermore, as Bangladesh is already a signatory of the BRI, already 

signed agreements between parties and/or there will be various 

agreements or treaties that shall be signed between two countries. 

In this connection, it is necessary to look into the Constitution of 

Bangladesh, whether there is any provision exists to protect the 

sovereignty of the country from foreign investments or BRI. Article 145A 

of the Constitution states as follows:

“ALL TREATIES WITH FOREIGN COUNTRIES SHALL BE 

SUBMITTED TO THE PRESIDENT, WHO SHALL CAUSE 

THEM TO BE LAID BEFORE PARLIAMENT:

PROVIDED THAT ANY SUCH TREATY CONNECTED WITH 

NATIONAL SECURITY SHALL BE LAID IN A SECRET 

SESSION OF PARLIAMENT.”

As it appears from the above, Article 145A requires all international 

treaties should be presented before the parliament. What lacks this 

article 145A is the uncertainty as to the function of the parliament. It 

seems that parliament cannot do more than discussing the international 

treaty. The wording of Article 145A also suggest that the parliamentary 

members have authority to consider all kind of investment treaties; 

however, it lacks to provide any guidance on what set of issues or 

factors need to be considered to protect the sovereignty and national 

security of Bangladesh. For instance, in Australia Section 22(2) of the 

Foreign Acquisitions and Takeovers Regulation 2015 empowers the 

Treasurer with broad discretion to apply ‘national-interest test’ to block 

any FDI proposal, which goes against the national interest and security. 

The Treasure considers sovereignty, national security, competition, 

Australian Government Policies, impact on the Australian economy and 

community and investor character.  Therefore, such a complete rejection 

of parliamentary control over international treaty is not justifiable on any 

ground at all. Thus, by amending this Article, the Parliament should be 

given authority to approve or refuse any international treaty considering 

sovereignty, national interest and security.

Moreover, the Article also states that “if an international treaty relates 

to the question of national security, that treaty will be discussed in the 

secret session of the parliament”. So far, only one treaty titled ‘The 

Ganga Water Sharing Treaty’, 1966 placed before the parliament in 

1997 for discussion and debates by the members of the parliament. 

However, this Article does not define the phrase ‘secret session’ 
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anywhere in the constitution. In such a case, it appears to be an 

incomplete provision of the Constitution, raising new issues and 

creating further difficulty than it solves.

Bilateral Investment Treaty (BIT) between 

Bangladesh and China

The People’s Republic of Bangladesh signed the BIT with the 

Government of the People’s Republic of China in 1996, which is still 

in force. Surprisingly, the text of this BIT has not yet been made public 

due to unknown reason. Therefore, it is not possible to scrutinize the 

legal obligations of both countries, especially Bangladesh. It could 

be questionable about the non-availability of this BIT, even it is not 

available on the UNCTAD website.

Cases Regarding Protecting Sovereignty of 

Bangladesh

In Chaudhury and Kendra v Bangladesh and BNWLA v Government 

of Bangladesh and others, the Supreme Court held that “the courts 

in Bangladesh cannot enforce treaties, even if ratified by the state, 

unless these were incorporated in the municipal laws”. Regarding 

the application of international instruments, in the case of BNWLA v 

Government of Bangladesh and others, the Supreme Court declared 

that “when there is a gap in municipal law in addressing any issue, the 

court may take recourse to the international conventions and protocols 

until the national legislature enacts laws in this regard”. However, in 

the case of Bangladesh and others v Hasina, the Supreme Court further 

strengthened by saying that “the courts would not enforce international 

human rights treaties, even if ratified by Bangladesh, unless these are 

incorporated into municipal laws”.

The statue of ‘Lady Justice’ – an allegorical depiction of moral force in the judicial system – is reinstalled at a 
new site near a Supreme Court’s annex building, in Dhaka, Bangladesh, 28 May 2017. 
Source: AP Photo

Sovereign Right of Bangladesh Through 

International Instruments to Regulate Chinese 

Investments in BRI

After the end of the colonial era, when states began to function as 

politically independent and sovereign entities, they realised that one 

of the most important attributes of state sovereignty was economic 

sovereignty. Without this, political sovereignty was not complete. 

Asserting economic sovereignty meant having control over the 

economic activities of both juridical and natural persons conducting 

business within the country, whether nationals of that country or 

foreigners. When the country concerned wished to embark on a policy 

of economic development, one of the first initiatives it had to take was 

to consider harnessing its natural resources in accordance with its 

economic policies. It therefore became necessary for these states to 

assert sovereignty over the natural resources of the country and require 

that foreign individuals and companies comply with the new policy 

adopted by the state. However, developed countries whose nationals 

had gone overseas to invest and do business, resisted attempts 

to impose national law on foreigners. They argued that existing 

concessions and contracts had to be honoured under international law. 

It was at this juncture that the concept of permanent sovereignty over 

natural resources was introduced in international law.

Consequently, a resolution was introduced in the UN General Assembly 

to this effect and was passed by an overwhelming majority of states. 

Paragraphs 1 and 2 of the famous 1962 UN General Assembly 

Resolution on the Permanent Sovereignty over Natural Resources state:

THE RIGHT OF PEOPLES AND NATIONS TO PERMANENT 

SOVEREIGNTY OVER THEIR NATURAL WEALTH AND 

RESOURCES MUST BE EXERCISED IN THE INTEREST OF 

THEIR NATIONAL DEVELOPMENT AND OF THE WELL-

BEING OF THE PEOPLE OF THE STATE CONCERNED.

Moreover, the UN General Assembly adopted the Charter of Economic 

Rights and Duties of States of 1974, which outlines the sovereign right of 

the host state to control FDI in a more concrete manner. Article 2 states:

EVERY STATE HAS THE RIGHT TO EXERCISE FULL 

PERMANENT SOVEREIGNTY, INCLUDING POSSESSION, 
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USE AND DISPOSAL, OVER ALL ITS WEALTH, NATURAL 

RESOURCES AND ECONOMIC ACTIVITIES; AS WELL 

AS TO REGULATE AND EXERCISE AUTHORITY OVER 

FOREIGN INVESTMENT WITHIN ITS NATIONAL 

JURISDICTION IN ACCORDANCE WITH ITS LAWS 

AND REGULATIONS AND IN CONFORMITY WITH ITS 

NATIONAL OBJECTIVES AND PRIORITIES.

The above-mentioned right was reinforced and strengthened through 

a 1986 resolution of the UN General Assembly on the right to economic 

development of states. It recognises the inalienable right of the host 

state to full sovereignty over all their natural wealth and resources; 

and also have the right to formulate appropriate national development 

policies. Moreover, according to customary law the entry of foreign 

capital in the form of FDI is always subject to state sovereignty. It 

recognizes that entry of FDI is entirely a sovereign prerogative of the 

state and this is a right, which is unlikely to be given up.

10 June 1974 – United Nations Conference on Trade and Development Working Group approves Articles 
of Charter of Economic Rights and Duties of States, Mexico City, Mexico. A partial view of the meeting. At 
centre is the delegation of China (left to right): Mr. Chung Pu-Sheng; Mr. Hsu Shih-Wei; Mr. Yao Kuang, 
Ambassador to Mexico; Mr. Sai Tzu-Shung; and Mr. Yu Cheng-Jan. 
Source: UN Photo

It can be drawn from the above discussion that the host state, such as 

Bangladesh has complete right to impose conditions on FDI (including 

Chinese investments in BRI) through legal means and ways according to 

which the investment should be made; the planning and environmental 

controls; the manufacturing plant should be subject to; the nature of 

the capital resources brought in from outside the state should be; the 

circumstances of the termination of the foreign investment should be 

and so on. Moreover, this sovereign right is unlimited, which is also 

established by the Privy Council in the following words:

ONE OF THE RIGHTS POSSESSED BY THE SUPREME 

POWER IN EVERY STATE IS THE RIGHT TO REFUSE 

THE ALIEN TO ENTER THAT STATE, TO ANNEX WHAT 

CONDITIONS IT PLEASES TO THE PERMISSION TO 

ENTER IT AND TO EXPEL AND DEPORT FROM THE 

STATE, AT PLEASURE, EVEN A FRIENDLY ALIEN, 

ESPECIALLY IF IT CONSIDERS HIS PRESENCE IN THE 

STATE OPPOSED TO ITS PEACE, ORDER AND GOOD 

GOVERNMENT, OR TO ITS SOCIAL AND MATERIAL 

INTERESTS.

The unlimited right of Bangladesh to regulate Chinese FDI in BRI is also 

established by the decisions of various cases. In Schmidt v Secretary of 

State for Home Affaires, Lord Denning observed that in common law, an 

alien has no right to enter into the country except by leave of the Crown; 

and the Crown can refuse leave without giving any reason. Also in 

Electronica Sicula S.p.A (ELSI) Case, Judge Oda held a proposition that

WHEN BUSINESSES BEING INCORPORATED IN ONE 

COUNTRY UNDERTAKE COMMERCIAL TRANSACTION 

THROUGH LOCAL COMPANIES OF ANOTHER COUNTRY, 

THEY BE TREATED AS LEGAL ENTITIES OF THAT 

COUNTRY AND WOULD BE SUBJECT TO LOCAL LAWS 

AND REGULATIONS. THUS FOREIGNERS MAY HAVE 

TO ACCEPT A NUMBER OF RESTRICTIONS IN ORDER 

TO GAIN THE ADVANTAGES OF DOING BUSINESS 

THROUGH LOCAL COMPANIES.

Moreover, Ralston observed similarly that “a nation may by general 

provisions exclude a certain class of individuals entirely or place 

limitations upon their admission subject to the duty to inform them of 

the special conditions of entry when they seek admission”.

Therefore, from the above discussion it can be concluded that 

Bangladesh has the sovereign right of regulating or control Chinese 

FDI in BRI, which can be exercised by introducing specific provision in 

general; or in particular in the legal and policy regime for FDI; or any 

other related law having a linkage to the investment operation.
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What the Government of Bangladesh Should 

Do?

As it appears from the above discussion that there is no statutory 

provision as regards the ratification of treaties, nor has the Constitution 

mentioned any clear provision for treaty implementation. Therefore, 

the international treaties signed and ratified by the Government of 

Bangladesh would require implementing legislation or constitutional 

amendment to apply them within its domestic jurisdiction, if:

(a) it involves alteration of the existing law;

(b) confers new powers to the executive;

(c) imposes financial obligation to the citizens;

(d) affects the right of citizens; and

(e) involves alienation or cession of any part of the territory of 

Bangladesh.

How smoothly international instruments would be applied in the legal 

system, is a question of utmost national interest. The policymaker 

needs to realise that the government institutions and individuals have 

both rights and obligations under international law. Consequently, it 

is necessary to draw a comprehensible picture for regulatory regime in 

relation to the application of international law in Bangladesh.

The Government of Bangladesh must have national policies for safeguarding 

its sovereignty, national interest, and internal security in BRI. Relevant 

factors for consideration should be whether the text of a treaty undermines 

its sovereignty, complies with its national policies pertaining to defence, 

security, the environment, heritage, revenue, and so on.
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